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Jani ce Gal |l agher, Esquire
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1401 Brickell Avenue
Mam, Florida 33131-3504

James D. Robi nson, Esquire
Robi nson and Pecaro, P.A

633 Sout heast Third Avenue, Suite 303

Fort Lauderdale, Florida 33301

Respondent : David W Bl ack, Esquire

Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest Si xth Court
Pl antati on, Florida 33324

I nt ervenor University of Mam:

Janes D. DeChurch, Esquire
Marc J. Schleier, Esquire
Fowl er, Wiite, Burnett, P.A

Bank of Anerica Tower, 17th Fl oor

100 Sout heast Second Street
Mam , Florida 33131

I ntervenor Public Health Trust:

Whet her

Ronald J. Bernstein, Esquire
St ephen P. O ark Center

111 Northwest First Street, Suite 2810

Mam, Florida 33128

STATEMENT OF THE | SSUES

Respondent's proposal to accept the claimas

conpensabl e shoul d be approved.



2. |If so, the anbunt and manner of paynment of the parental
award, the anobunt owing for attorney's fees and costs incurred
in pursuing the claim and the anobunt ow ng for past expenses.

3. \Wiether the hospital and the participating physicians
gave the patient notice, as contenpl ated by Section 766. 16,
Florida Statutes, or whether the failure to give notice was
excused because the patient had an "enmergency nedi cal
condition,"” as defined by Section 395.002(9)(b), Florida
Statutes, or the giving of notice was ot herwi se not practicable.

PRELI M NARY STATEMENT

On April 23, 2004, Jennifer Castillo and Peter Borow ak, as
parents and natural guardi ans of Lievens Borow ak (Lievens), a
mnor, filed a petition (claim with the Division of
Adm ni strative Hearings (DOAH) to resolve whether their son
suffered an injury covered by the Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensation Plan (Plan), and whether the
heal t hcare providers conplied with the notice provisions of the
Pl an.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
April 27, 2004, and on July 26, 2004, follow ng a nunber of
extensions of time wthin which to do so, NICA filed a Notice of
Conmpensability and Request for Evidentiary Hearing on

Conpensability, wherein it agreed the claimwas conpensable. In



the interim the University of Manm and the Public Health Trust
were granted | eave to intervene. Thereafter, by Notice of
Hearing, dated August 24, 2004, a hearing was schedul ed for
February 2 and 3, 2005, to resolve the issues heretofore noted.

At hearing, Intervenors called Phyllisan Goodw n, LPN, and
Charm n Canpbell, LPN, as witnesses, and Intervenors' Exhibits
1-12%; Petitioners' Exhibits 1-4, 5A, 5B, and 6-16; and
Respondent's Exhibits 1 and 2, were received into evidence.
Post - hearing, Intervenors' Exhibit 13 was offered and received
into evidence, wi thout objection. No other w tnesses were
called, and no further exhibits were offered.

The transcript of the hearing was filed February 23, 2005,
and the parties were initially accorded 10 days fromthat date
to file proposed orders. However, at Petitioners' request the
opportunity to file proposals was extended to March 14, 2005.
The Petitioners and the University of Manm elected to file such
proposal s, and the Public Health Trust bel atedly adopted the
proposal filed by the University of Manm . The parties
proposal s have been duly considered.

FI NDI NGS OF FACT

Findings related to conpensability

1. Jennifer Castillo and Peter Borow ak, are the natural
parents and guardi ans of Lievens Borow ak, a minor. Lievens was

born a live infant on April 18, 2001, at Jackson Menori al



Hospital, a hospital owned and operated by the Public Health
Trust in Mam, Dade County, Florida, and his birth weight
exceeded 2,500 grans.

2. (Qbstetrical services were provided during the course of
Lievens' birth by Salih Y. Yasin, MD., Mary Jo O Sullivan
M D., Armando Hernandez, M D., and Victor H Gonzal es-Quintero,
MD., who, at all tines material hereto, were "participating
physicians” in the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan, as defined by Section 766.302(7), Florida
Statutes. More particularly, Doctors Yasin, and O Sullivan
were nenbers of the faculty at the University of Mam , School
of Medicine, and also held contracts with the Public Health

Trust to provide, inter alia, supervision for physicians in the

Trust's resident physician training program These physi ci ans,
referred to as attendi ng physicians, were "participating
physician[s]" in the Plan, since the assessnment required for
partici pati on had been paid on their behalf by the University of
M anm . Doctors Hernandez and Gonzal es-Quintero were
"participating physician[s]," since they were residents in the
Trust's postgraduate residence programin obstetrics and
gynecol ogy, and were exenpt from paynment of the assessnent.
88 766.302(7) and 766.313(4) and (5), Fla. Stat.

3. Pertinent to this case, coverage is afforded by the

Plan for infants who suffer a "birth-rel ated neurol ogi cal



injury," defined as an "injury to the brain . . . caused by
oxygen deprivation . . . occurring in the course of |abor,
delivery, or resuscitation in the i medi ate postdelivery period
in a hospital, which renders the infant permanently and
substantially nentally and physically inpaired.” 8§ 766.302(2),
Fla. Stat. See also 8§ 766.309 and 766.31, Fla. Stat.

4. Here, the parties have stipulated, and the proof is
ot herwi se conpel ling, that Lievens suffered a "birth-rel ated
neurol ogical injury." Consequently, since obstetrical services
were provided by a "participating physician® at birth, the claim
is covered by the Plan. 88 766.309(1) and 766.31(1), Fla. Stat.

Findings related to an award

5. Wen it has been resolved that a claimis conpensabl e,
the adm nistrative law judge is required to make a determ nation
of how nmuch conpensati on should be awarded. § 766.31(1), Fla.
Stat. Pertinent to this case, Section 766.31(1), Florida
Statutes (2000),2 provided for an award of conpensation for the
followi ng itens:

(a) Actual expenses for nedically necessary
and reasonabl e nmedi cal and hospital,
habilitative and training, residential, and
custodi al care and service, for nedically
necessary drugs, special equipnent, and
facilities, and for related travel.

However, such expenses shall not i ncl ude:

1. Expenses for itens or services that
the infant has received, or is entitled to
receive, under the laws of any state or the



Federal CGovernnent, except to the extent
such excl usion may be prohibited by federal
| aw.

3. Expenses for which the infant has

recei ved reinbursenent, or for which the
infant is entitled to receive reinbursenent,
under the |laws of any state or the Federal
Governnment, except to the extent such

excl usion nmay be prohibited by federal |aw.

* * *

(b) Periodic paynents of an award to the
parents or | egal guardians of the infant
found to have sustained a birth-rel ated
neurol ogi cal injury, which award shall not
exceed $100,000. However, at the discretion
of the adm nistrative | aw judge, such award
may be made in a lunmp sum

(c) Reasonabl e expenses incurred in
connection with the filing of a claimunder
ss. 766.301-766. 316, including reasonabl e
attorney's fees, which shall be subject to
the approval and award of the admi nistrative
| aw j udge .

6. In this case, Petitioners and Nl CA have agreed that,
shoul d Petitioners elect to accept benefits under the Pl an,
Jennifer Castillo and Peter Borow ak, as the parents of Lievens,
be awarded $100, 000.00, to be paid in [unp sum and $8, 321. 44
for attorney's fees ($8,000.00) and costs ($321.44) incurred in
connection with the filing of the claim 8§ 766.31(1)(b) and
(c), Fla. Stat. The parties have further agreed that no nonies

are owi ng for past expenses, and that Respondent pay future

expenses as incurred. 8 766.31(1)(a) and (2), Fla. Stat.



The notice provisions of the Plan

7. Wiile the claimaqualifies for coverage under the Pl an,
Petitioners have responded to the healthcare providers' claimof
Plan imunity in a pending civil action, by averring that the
heal t hcare providers failed to conply with the notice provisions
of the Plan. Consequently, it is necessary to resolve whether

the notice provisions of the Plan were satisfied. O Leary v.

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensation

Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA 2000) ("All

guestions of conmpensability, including those which arise
regardi ng the adequacy of notice, are properly decided in the

adm nistrative forum") Accord University of Mam v. MA., 793

So. 2d 999 (Fla. 3d DCA 2001); Tabb v. Florida Birth-Rel ated

Neur ol ogi cal | njury Conpensati on Associ ati on, 880 So. 2d 1253

(Fla. 1st DCA 2004). See also Behan v. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ati on, 664 So. 2d 1173

(Fla. 4th DCA 1995). But see Al Children's Hospital, Inc. V.

Departnment of Administrative Hearings, 863 So. 2d 450 (Fla. 2d

DCA 2004) (certifying conflict); Florida Health Sciences Center,

Inc. v. Division of Adm nistrative Hearings, 871 So. 2d 1062

(Fla. 2d DCA 2004)(sane); Florida Birth-Rel ated Neurol ogi cal

| njury Conpensation Association v. Ferguson, 869 So. 2d 686

(Fla. 2d DCA 2004) (sanme); and, Bayfront Medical Center, Inc. V.

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensation




Associ ation, 30 Fla.L. Wekly D452a (Fla. 2d DCA February 16,

2005) (sane) .

8. At all times material hereto, Section 766.316, F orida
Statutes, prescribed the notice provisions of the Plan, as
fol |l ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and limtations under the
plan. The hospital or the participating
physician may el ect to have the patient sign
a formacknow edgi ng recei pt of the notice
form Signature of the patient

acknow edgi ng recei pt of the notice form

rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
nmedi cal condition as defined in s.
395.002(9)(b) or when notice is not
practicabl e.

9. Section 395.002(9)(b), Florida Statutes, defines
"enmergency nedical condition" to nean:
(b) Wth respect to a pregnant woman:
1. That there is inadequate tinme to effect

safe transfer to another hospital prior to
del i very;



2. That a transfer may pose a threat to the
health and safety of the patient or fetus;
or

3. That there is evidence of the onset and

persi stence of uterine contractions or
rupture of the nenbranes.

The Pl an does not define "practicable.” However, "practicable"
is a conmmonly understood word that, as defined by Webster's
dictionary, neans "capabl e of being done, effected, or

perfornmed; feasible.” Wbster's New Twentieth Century

Dictionary, Second Edition (1979). See Seagrave v. State

802 So. 2d 281, 286 (Fla. 2001)("When necessary, the plain and
ordi nary meaning of words [in a statute] can be ascertai ned by
reference to a dictionary.")

10. Responding to Section 766.316, Florida Statutes, N CA
devel oped a brochure, titled "Peace of Mnd for an Unexpected
Probl em (the NI CA brochure), which included a clear and conci se
expl anation of a patient's rights and Iimtations under the
Pl an, and distributed the brochure to participating physicians
and hospitals so they could furnish a copy of the brochure to
their obstetrical patients. (Intervenors' Exhibit 1)

11. Here, given the provision of Section 766.316, Florida
Statutes, the hospital and attendi ng physicians (Doctors Yasin
and O Sul livan), provided they had a reasonabl e opportunity to
do so, were required to provide pre-delivery notice. Galen of

Florida, Inc. v. Braniff, 696 So. 2d 308, 309 (Fla. 1997)("[A]s

10



a condition precedent to invoking the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan as a patient's exclusive
remedy, health care providers nmust, when practicable, give their
obstetrical patients notice of their participation a reasonable

time prior to delivery."); Board of Regents v. Athey, 694 So. 2d

46, 50 (Fla. 1st DCA 1997)("[H ealth care providers who have a
reasonabl e opportunity to give notice and fail to give pre-
delivery notice under section 766.316, will |ose their N CA
exclusivity . . . .). Doctors Hernandez and Gonzal es-Qui ntero,
as residents, deened to be a participating physician under
Section 766.314(4)(c), Florida Statutes, were not required to
provi de noti ce.

Findings related to notice

12. At or about 9:45 a.m, Wednesday, April 11, 2001,

Ms. Castillo, aged 23, with an estimated delivery date of

April 26, 2001, and the fetus at 38 weeks' gestation, presented
to Jackson Menorial Hospital (JMH) on the advice of her primry
care physician, as a high-risk pregnancy, secondary to cardi ac
dysfunction. Notably, Ms. Castillo had a history of congenital
heart disease, with cardiac surgery at aged 10 for transposition
of the great vessels, and a recent diagnosis of marked pul nonary
hypertensi on and severe aortic insufficiency. Under the

ci rcunstances, Ms. Castillo's primary care physician concl uded

delivery at a community hospital was inadvisable, and he

11



referred her to JVMH for evaluation, as to the timng of, as well
as the managenent of, her delivery.

13. On presentation, Ms. Castillo was initially assessed
in OB Triage. At the tinme, existing protocol required that,
followng initial assessnent, "[t]he HUS/ Nurse places the
patient on the triage log (in the conputer at JVMH) and gives the
' Peace of Mnd (0OB) and ' Advance Directives' brochures in their
respective |l anguages.” (Petitioners' Exhibit 11) Here, the
proof denonstrates that Phyllisan Goodwi n, an LPN enpl oyed by
the hospital, initially assessed Ms. Castillo in OB Triage, and
conpl eted the Triage Treatnent Record, which docunented that,
consistent with existing protocol, she provided Ms. Castillo
with a copy of the Advanced Directives panphlet and the Peace of
M nd (NI CA) brochure. (Intervenors' Exhibits 3 and 10) At or
about the sane tinme, Nurse Goodwi n gave Ms. Castillo a Ceneral
Consent for Treatnment form (Intervenors' Exhibit 2) That
form insofar as Intervenors deemit pertinent to the notice
i ssue, included the follow ng provisions:

1. 1, the undersigned patient or Jennifer
Castillo (nane of authorized representative
acting on behalf of patient) consent to
undergo all necessary tests, nedication,
treatnents and ot her procedures in the
course of the study, diagnosis and treatnent
of ny illness(es) by the nedial staff and

ot her agents and/or enpl oyees of the Public
Heal t h Trust/Jackson Menorial Hospita

(PHT/JMH) and the University of Mam School
of Medi cine, including nedical students.

12



2. | have been told the nane of the
physi ci an who has primary responsibility for
my care, as well as the nanes, professional
status and professional relationships of

ot her individuals who will be involved in ny
care. It has been explained to ne that in a
| arge teachi ng hospital environment |ike the
Public Health Trust/Jackson Menori al
Hospital, there may be additional or other
physi ci ans and staff involved in ny care as
wel | .

The consent was signed by Ms. Castillo, and wi tnessed by Nurse
Goodwi n, at 11:32 a.m, April 11, 2001.

14. Followng triage, Ms. Castillo was admtted to the
antepartum fl oor for further evaluation and nanagenent. There,
Ms. Castillo was evaluated by Charmi n Canpbell, LPN, who
conpleted the OB Nursing Adm ssion Assessnent, which included
t he observation that Ms. Castillo had previously received the
Advanced Directives and the Peace of M nd brochures.
(Intervenors' Exhibit 4) M. Castillo' s subsequent hospital
course was sumarized in Dr. Yasin's D scharge Summary, as
foll ows:

The Patient was admtted for a cardi ol ogy
wor kup in preparation for a controlled
delivery. She was seen by both anesthesia
and cardi ol ogy. Cardiol ogy recormended an
echocardi ogram to eval uate heart function
whi ch was done and t he patient was found to
have sever pul nonary hypertension with
noderate right ventricular dysfunction and
dilatation in addition to a noderate aortic
insufficiency. The patient also had an

of ficial ultrasound which showed | UGR
[intrauterine growth retardation]

13



After long consultation with both anesthesia
and cardi ol ogy the plan was made on

April 13th to induce the patient in a
controlled setting on [ Monday] April 16th.

It was felt that the patient would benefit
froma central |line and that she would
deliver on the | abor floor, because with the
| UGR shoul d the patient need a cesarean
section it could potentially be stat, and a
better outcone would be ensured by
delivering the patient on the | abor floor as
opposed to the cardiac care unit. The

pati ent while on antepartum had daily NST' S
[ nonstress tests]. She was followed closely
bot h by cardi ol ogy and anesthesia. On Apri
16th the patient went to the labor floor for
an induction. The induction continued and
the patient delivered on April 18th. It was
a baby boy with Apgar scores of 2 4 5. The
i nfant wei ghed 2,641 grans. The delivery
was vacuum assi sted secondary to poor
maternal effort, and it was noted that there
was a tight nuchal cord tinmes one. Both
anest hesi a and cardi ol ogy were present at
the delivery. Postpartumthe patient went
to the cardiac care unit for close
monitoring. The followi ng day she was sent
to the normal postpartum floor. The patient
was doing incredibly well. She was
asynptomatic. No shortness of breath. She
had no chest pain. She was anbul ati ng

wi thout difficulty. She was discharged hone
on post partum day nunber two.

(Petitioners' Exhibit 5A, page 004.) See also Petitioners
Exhi bit 5A, pages 024-027, Dr. Yasin's progress note of
April 13, 2001, and Petitioners' Exhibit 5A pages 093-095,
Dr. Yasin's Vaginal Delivery Record.
15. Notably, during the 5 days that preceded induction of
| abor, Ms. Castillo was continuously nonitored by hospital

staff; underwent nunerous eval uations, by cardiol ogy, radiol ogy,

14



and anest hesi ol ogy, anong ot hers; and was called upon to sign a
nunber of forns, in addition to the General Consent for
Treatment form di scussed supra, including: an Advance
Directives Checklist, on April 11, 2001; a Consent to Operations
or Procedures for a chest x-ray, at 5:00 p.m, April 11, 2001; a
Rel ease of Liability for Loss of Personal Property, at
12:45 a.m, April 12, 2001; a Consent Formfor sterilization, on
April 13, 2001; a Consent to Operations or Procedures for the
delivery of her child, at 6:30 a.m, April 16, 2001; and, a
Consent to Operation or Procedures for a chest x-ray, at
10:50 a.m, April 16, 2001. (Petitioners' Exhibit 5B)
Mor eover, the record reveals that during that 5-day period,
Doctors Yasin and O Sullivan, the attending physicians,
provi ded obstetrical services to Ms. Castillo on nunerous
occasions; on April 16, 2001, Dr. Yasin supervised
Ms. Castillo's induction; and on April 18, 2001, Dr. Yasin
delivered Lievens. Consequently, the hospital and the attending
physi ci ans had numerous opportunities to provide notice to
Ms. Castillo.

16. It is also notable that, on presentation to JVH at
9:45 a.m, April 11, 2001, Ms. Castillo was not in |abor, and
insofar as the record reveals she was not thereafter in |abor
until sonetine after 11:55 a.m, April 16, 2001, when | abor was

i nduced, with Petocin. Mre particularly, there was no

15



"evi dence of the onset and persistence of uterine contractions|?
or rupture of the nmenbranes[?]" until after her |abor was

i nduced. Moreover, there was no proof that, upon adm ssion or
until her | abor was induced, "there was inadequate tine to
effect safe transfer to another hospital prior to delivery" or
"[t]hat a transfer may pose a threat to the health and safety of
the patient or fetus." Consequently, until sone tine after
11:55 a.m, April 16, 2001, sonme 5 days after she presented to
the hospital, Ms. Castillo did not have an "energency nedi cal
condition,"” as defined by Section 395.002(9)(b), Florida
Statutes, that woul d have excused the giving of notice.

Mor eover, there was no proof to support a conclusion that the
giving of notice was not practicable.

Resol ution of the notice issue, with
regard to the hospita

17. Wth regard to the hospital and the notice issue, the
nor e persuasi ve evi dence supports the conclusion that, nore
likely than not, Nurse Goodwi n, consistent with established
practice, provided Ms. Castillo a copy of the NICA brochure in
OB Triage. 1In so concluding, it is noted that the giving of
notice in OB Triage was an established protocol (Petitioners
Exhibit 11); the Triage Treatnment Record prepared by Nurse
Goodwi n docunented that the NI CA brochure was provided

(I'ntervenors' Exhibit 3); except for the entry regarding the

16



NI CA brochure, Ms. Castillo acknow edged the information Nurse
Goodwi n entered in the Triage Treatnent Record was accurate
(I'ntervenors' Exhibit 7, pages 52-53); it is unlikely, given
such consi stency, Nurse Goodwi n woul d not have al so provi ded
Ms. Castillo with the NI CA brochure; and Ms. Castillo's
possessi on of the NI CA brochure, following OB Triage, was
confirmed by Nurse Canpbell on the Nursing Assessnent Record,
when Ms. Castillo was admtted to the antepartum fl oor
(I'ntervenors' Exhibit 4). Consequently, the proof conpels the
conclusion that the hospital conplied with the notice provisions
of the Pl an.

Resol ution of the notice issue, with regard
to the attendi ng-participating physici ans

18. Wth regard to the attendi ng physicians and the notice
issue, it is undisputed that the attendi ng physicians never
provi ded notice, and relied on the hospital to provide notice on
their behalf.® Therefore, to denpnstrate conpliance, |ntervenors

posit that, "under the circunstances of this case,” the notice
the hospital provided was sufficient to satisfy both its notice
obligation, and that of the attendi ng physicians. (lntervenors
Amended Joint Pre-Hearing Stipul ation, paragraph B) The
"circunstances” were stated to be, as foll ows:

10. Upon presenting at the OB Tri age,

Ms. Castillo was provided an English-

| anguage NI CA Peace of M nd brochure by
Phyl I'i san Goodwi n, LPN, who el ectronically

17



notated Ms. Castillo's chart on the triage
treatnent record to that effect.

11. At or about the sane tine that she

received the NI CA brochure, Ms. Castillo

signed an English-1anguage CGeneral Consent

for Treatnment form wherein Ms. Castillo

consented to undergo all necessary tests,

medi cation, treatnents and ot her procedures

in the course of the study, diagnosis and

treatnment by the nedial staff and other

agents and/ or enpl oyees of the Public Health

Trust/Jackson Menorial Hospital and the

University of Mam School of Medicine.
(I'ntervenors' Amended Joint Pre-Hearing Stipulation, paragraphs
E10 and 11). G ven such "circunstances," Intervenors contend
that a patient, simlarly situated as M. Castillo, would
reasonably conclude fromthe delivery of the N CA brochure and
the General Consent for Treatnent form that the brochure was
gi ven on behalf of the hospital and the attendi ng physicians.
(Hospital Proposed Final Oder, paragraph 18) However,
| ntervenors do not suggest, and the proof does not support a
conclusion that, the notice also disclosed, or conpelled a
conclusion that, the attendi ng physicians were "participating
physician[s]" in the Pl an.

19. Here, contrary to Intervenors' contention, it nust be

resol ved that the notice provided by the hospital did not
satisfy the attendi ng physicians' obligation. 1In so concluding,

it is noted that the General Consent for Treatnent formis

clearly unrelated to NICA notice, and the duality of purpose

18



I ntervenors contend the brochure was intended to serve, as
notice for the hospital and the participating physicians, was
not communicated to the patient. Mreover, a reading of the
brochure woul d not, absent speculation, |ead one to believe the
brochure was al so gi ven on behal f of the physicians, and the
brochure did not informthe patient that any physician was a
"participating physician" in the Plan. Indeed, the brochure
sinmply stated:

You are eligible for this protection if your

doctor is a participating physician in the

Associ ation. Menbership neans that your

doct or has purchased this benefit for you in

the event that your child should suffer a

birth-rel ated neurol ogical injury, which

qgqual i fies under the law. (Enphasis added)
Consequently, although joint notice may have been the intention
of the hospital, and the expectation of the attending
physi ci ans, the notice provided was inadequate to achieve that

pur pose. ®

CONCLUSI ONS OF LAW

Juri sdiction

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,

t hese proceedings. § 766.301, et seq., Fla. Stat.

19



Conpensabi lity and award

22. In resolving whether a claimis covered by the Plan,
the adm nistrative | aw judge nust nmake the foll ow ng
determ nati on based upon the avail abl e evi dence:

(a) Whether the injury clained is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npaired, a rebuttable presunption shal
arise that the injury is a birth-related
neurol ogical injury as defined in s.

766. 303(2) .

(b) Whether obstetrical services were

delivered by a participating physician in

t he course of | abor, delivery, or

resuscitation in the i nmedi ate postdelivery

period in a hospital; or by a certified

nurse mdw fe in a teaching hospital

supervi sed by a participating physician in

t he course of |abor, delivery, or

resuscitation in the i medi ate postdelivery

period in a hospital.
§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at the birth." § 766.31(1), Fla. Stat.

23. "Birth-related neurological injury" is defined by

Section 766.302(2), Florida Statutes, to mean:

20



injury to the brain or spinal cord of
a live infant weighing at |east 2,500 grans
at birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
di sability or death caused by genetic or
congenital abnormality.

24. In this case, it has been established that the
physi ci ans who provi ded obstetrical services at Lievens' birth
were "participating physician[s]," and that Lievens suffered a
"birth-rel ated neurological injury." Consequently, Lievens
qualifies for coverage under the Plan, and Petitioners are
entitled to an award of conpensation. 88 766.309 and 766. 31,
Fla. Stat. Here, the parties have stipulated to such award, as
set forth in paragraph 6 of the Findings of Fact.

Noti ce

25. Wiile the claimqualifies for coverage, Petitioners
have sought the opportunity to avoid a claimof Plan immunity in
a civil action, by requesting a finding that the notice
provi sions of the Plan were not satisfied. As the proponent of
the imunity claim the burden rested on the health care

provi ders to denonstrate, nore likely than not, that the notice

provi sions of the Plan were satisfied. Tabb v. Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Associ ation, 880 So. 2d
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1253, 1260 (Fla. 1st DCA 2004). See also Galen of Florida, Inc.

v. Braniff, 696 So. 2d 308, 311 (Fla. 1997)("[T] he assertion of

NI CA exclusivity is an affirmative defense."); id. at 309 ("[A]s
a condition precedent to invoking the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan as a patient's exclusive
remedy, health care providers nust, when practicable, give their
obstetrical patients notice of their participation in the plan a

reasonable tinme prior to delivery."); Balino v. Departnent of

Health and Rehabilitative Services, 348 So. 2d 349, 350 (Fla.

1st DCA 1977)("[T] he burden of proof, apart fromstatute, is on
the party asserting the affirmative i ssue before an
adm nistrative tribunal.")

26. At all tinmes material hereto, Section 766.316, Florida
Statutes, prescribed the notice provisions of the Plan, as
foll ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.
766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and |limtations under the
plan. The hospital or the participating
physi cian may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
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form Signature of the patient

acknow edgi ng recei pt of the notice form
rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
nmedi cal condition as defined in s.
395.002(9)(b) or when notice is not
practi cabl e.

27. Under circunstances simlar to those presented in this

case, the court in Board of Regents v. Athey, 694 So. 2d 46

(Fla. 1st DCA 1997), spoke to the independent obligation of the
participating physician and the hospital to accord the patient
notice, as mandated by Section 766.316, Florida Statutes, as
foll ows:

Under the plan, a "participating physician”
is one who is "licensed in Florida to
practice nedi cine who practices obstetrics
or performs obstetrical services either ful
time or part tinme and who had paid or was
exenpted from paynent at the tinme of the
injury the assessnment required for
participation” in NICA. Section 766.302(7),
Fla. Stat. (1989). Thus, if a hospital has
a "participating physician"” on staff, to

avai | itself of N CA exclusivity the
hospital is required to give pre-delivery
notice to its obstetrical patients. In

addi tion, except for residents, assistant
residents and interns who are exenpted from
the notice requirenent, a participating
physician is required to give notice to the
obstetrical patients to whomthe physician
provi des services. Under section 766. 316,
therefore, notice on behalf of the hospital
wll not by itself satisfy the notice

requi renent inposed on the participating
physician(s) involved in the delivery.

ld. at 49. The court concluded that "health care providers who
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have a reasonabl e opportunity to give notice and fail to give
pre-delivery notice under section 766.316, will |ose their N CA
exclusivity regardl ess of whether the circunstances precluded
t he patient making an effective choice of provider at the tine

notice was provided." [|d. at 50. Accord Schur v. Florida

Bi rt h-Rel at ed Neurol ogi cal I njury Conpensati on Associ ati on, 832

So. 2d 188, 192 (Fla. 1st DCA 2002)("This court in Athey
established a bright-line rule requiring pre-delivery notice
fromeach health care provider in order to preserve his or her

NI CA plan inmunity.") Here, for reasons noted in the Findings
of Fact, the hospital denonstrated that it conplied with the
notice provisions of the Plan, but the attendi ng physicians, who
had a reasonabl e opportunity to do so, did not.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Jennifer Castillo and Peter Borow ak, as parents and natural
guardi ans of Lievens Borow ak, a minor, be and the same is
her eby approved.

It is FURTHER ORDERED that the hospital conplied with the
notice provisions of the Plan, but the participating physicians
who were required to give notice (Doctors Yasin and O Sul livan)

di d not.
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It is FURTHER ORDERED t hat the follow ng benefits are
awar ded:

1. Since no nonies are owi ng for past expenses, no award
is made for expenses previously incurred. 8 766.31(1)(a), Fla.
Stat. As for future expenses, Respondent shall pay all future
expenses as incurred. 8 766.31(2), Fla. Stat.

2. Petitioners, Jennifer Castillo and Peter Borow ak, are
awarded a | unp sum of $100, 000.00. § 766.31(1)(b), Fla. Stat.

3. Petitioners, Jennifer Castillo and Peter Borow ak, are
awar ded $8, 321.44 for attorney's fees and ot her expenses
incurred in connection with the filing of the claim
§ 766.31(1)(c), Fla. Stat.

It is FURTHER ORDERED that the Stipulation and Joi nt
Petition Between Petitioners and Respondent with Respect to the
ClaimArising OQut of Florida Birth-Rel ated Neurol ogical Injury
Pursuant to Chapter 766, Florida Statutes (the Stipulation),
filed January 27, 2005, is approved and the parties are directed
to conply with the provisions thereof.

It is FURTHER ORDERED t hat pursuant to Section 766.312,
Florida Statutes, jurisdiction is reserved to resolve any
di sputes, should they arise, regarding the parties' conpliance
wth the terns of this Final Order and the Stipulation filed

January 27, 2005.
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DONE AND ORDERED this 22nd day of March, 2005, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 22nd day of March, 2005.

ENDNOTES

1/ Wth regard to Intervenors' Exhibit 7, the deposition of
Jennifer Castillo, Petitioners reserved certain objections, and
were directed to designate post-hearing, by page and |ine
nunber, the questions and answers to which they had objection.
(Transcript, pages 134 and 135) On March 14, 2005, Petitioners
filed their objections to the follow ng questions and answers:
page 24, lines 8-25; page 25, lines 1-25; page 65, |ines 12-25;
page 66, lines 1-25; page 67, lines 1-4; page 72, |lines 14-25;
and page 73, lines 1-5. Upon review, it is resolved that such
inquiry inmpermssibly invites conjecture. Drackett Products,
Co. v. Blue, 152 So. 2d 463 (Fla. 1963). As inportantly, given
t he objective standard established by the court in Athey, such
line of inquiry is not relevant. See Braniff v. Galen of
Florida, Inc., 694 So. 2d 46, 50 (Fla. 1st DCA 1997), approved
Galen of Florida, Inc. v. Braniff, 696 So. 2d 308 (Fla. 1997),
(The giving of notice is a condition precedent to the health
care provider invoking the Plan as the patient's exclusive
remedy. "In short, we reject the notion that a NICA health care
provi der can ignore the notice requirenment and then assert N CA
exclusivity to defeat a civil action."); Board of Regents v.

At hey, 694 So. 2d 46, 50 (Fla. 1st DCA 1997), ("W believe the
use of a bright-line rule . . . will be nost in keeping with the
| egislative intent of the notice requirement in section 766. 16.
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We hold that health care providers who have a reasonabl e
opportunity to give notice and fail to give pre-delivery notice
under section 766.316, will lose their N CA exclusivity
regardl ess of whether the circunstances precluded the patient
maki ng an effective choice of provider at the tinme notice was

provided . . . . [Stated otherw se, hJaving failed to take
advant age of a reasonabl e opportunity to provide pre-delivery
notice, a health care provider will not be heard to conplain

that notice, if given, would have been ineffective.") Accord
Schur v. Florida Birth-Rel ated Neurol ogi cal Injury Conpensation
Associ ation, 832 So. 2d 188, 192 (Fla. 1st DCA 2002)("This court
in Athey establish a bright-line rule requiring pre-delivery
notice fromeach health care provider in order to preserve his
or her NICA plan imunity.") Consequently, Petitioners

obj ecti ons are sust ai ned.

2/ Subsequent anmendnents to paragraph (b) of subsection (1) of
Section 766.31, Florida Statutes, are not applicable to this
proceedi ng. Ch. 2001-277, 8§ 150, Laws of Fla.; Ch. 2003-416,
Laws of Fl a.

3/ The first stage of "labor"™ is conmonly understood to begin
"With the onset of regular uterine contractions " Dorland' s
Il lustrated Medical Dictionary, Twenty-eight Edition (1994).

4/ Ms. Castillo's nenbranes were artificially ruptured at
12:51 p.m, April 17, 2001. (Petitioners' Exhibit 5A, page 153)

5/ According to the proof, all University of M am
obstetricians were participating physicians in the Plan, and
whet her they gave notice of their participation depended on
whet her they were functioning as a private practitioner, when
the patient would be seen at a University of Mam Medical G oup
of fice, or as an attendi ng physician at Jackson Menori al
Hospital. Wen functioning as a private physician, the patient
was al ways provided a copy of the NICA brochure on her initia
visit, was advised the physicians were participating physicians
in the Plan, and signed a form acknow edgi ng recei pt of the
brochure. As an attendi ng physician at Jackson Menori al
Hospital, the physicians never gave notice, and relied on the
hospital to give notice on their behalf. Usually, it was
expected notice would be given on the patient's first prenatal
visit to a trust facility or upon adm ssion to the hospital.
(I'ntervenors' Exhibits 8, 9, and 10)

6/ In their Proposed Final Order, at paragraph 20, Intervenors
contend, alternately, that "even if the Petitioners' contention
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that the participating physicians failed to satisfy the notice

requi rements was correct,

such failure should not preclude N CA

exclusivity under the circunstances.” The predicate for their

contenti on was stated, as

foll ows:

The purpose of the notice requirenent

is

llto

gi ve an obstetrical patient an opportunity
to make an infornmed choice between using a
health care provider participating in the

NI CA Plan or using a provider who is not a
partici pant and thereby preserving her civil

renedies." Galen of Florida v. Branif

f,

So. 2d 308, 309-10 (Fla. 1997); Schur

V.

696

Florida Birth-Rel ated Neurol ogi cal, 832 So.

2d 188, 192 (Fla. 1st DCA 2002); Turne

r

V.

Hubrich, 656 So. 2d 970, 971 (Fla. 5th DCA

1995). Ms. Castillo, however, testified

several tines under oath that she woul d have

accepted care and treatnment from her

physi ci ans regardl ess of whether they were

participants in the NICA Plan .

[ Consequent |y, Intervenors conclude] the

pur pose of the notice requirenents was
ful filled.

I ntervenors' alternative contention is rejected.
and cases cited therein.
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633 Sout heast Third Avenue, Suite 303
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Kenney Shi pl ey, Executive Director
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1435 Pi ednont Drive, East, Suite 101
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Victor H Gonzal ez-Quintero, MD.

Uni versity of Mam Hospital and Cinics
1475 Northwest 12th Avenue

Mam , Florida 33136

Yol angel Her nandez-Suarez, M D.
University of Mam Hospital and dinics
1475 Northwest 12th Avenue

Mam , Florida 33136

Mary Josephine O Sul livan, M D.
University of Mam Hospital and Cdinics
1475 Northwest 12th Avenue

Mam , Florida 33136

Salih Y. Yasin, MD.

Uni versity of Mam Hospital and Cinics
1475 Nort hwest 12t h Avenue

Manm, Florida 33136

Jackson Menorial Hospital
1611 Nort hwest 12th Avenue
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Charl ene W I I oughby, D rector
Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Wy, Bin G 75

Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appell ate Procedure. Such proceedi ngs are conmenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical |Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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